(@ LAW360

Portfolio Media. Inc. | 111 West 19th Street, 5th floor | New York, NY 10011 | www.law360.com
Phone: +1 646 783 7100 | Fax: +1 646 783 7161 | customerservice@law360.com

Mich. PBM Opioid Suit Belongs In State Court,
Judge Told

By Carolyn Muyskens

Law360 (July 30, 2025, 6:41 PM EDT) -- Counsel for the State of Michigan argued Wednesday that a lawsuit
accusing pharmacy benefit managers Express Scripts and OptumRx of fueling the opioid crisis is not subject

to federal officer removal and should be sent back to state court.

Arguing before U.S. District Judge Shalina D. Kumar, Anthony J. Majestro of Powell & Majestro PLLC said
Michigan had included a "very extensive" disclaimer of any claims involving PBMs' federal client work in its
complaint. Majestro said that disclaimer defeats Express Scripts and OptumRx's invocation of the federal
officer removal statute, as other courts that have examined the removability of opioid nuisance suits have

found.

Michigan sued Express Scripts and OptumRx in October in Wayne County Circuit Court, becoming the latest
state to claim that PBMs, which negotiate prescription drug prices and coverage on behalf of health plans,

played a significant role in the nation's opioid epidemic.

Express Scripts and OptumRXx, two of the country's largest PBMs, removed the lawsuit to federal court, citing
their work for the U.S. Department of Defense, U.S. Department of Veterans Affairs and an employee benefit

plan for federal workers.

Because Michigan's claims "squarely implicate both our private and our federal work, these should proceed in
federal court," said Jonathan G. Cooper of Quinn Emanuel Urquhart & Sullivan LLP, arguing on behalf of the
PBMs.

Invoking the federal officer removal statute, the PBMs said federal jurisdiction applies because the lawsuit

involves work the PBMs performed at the direction of the federal government.

PBMs' work for federal clients can't be disentangled from their work for private health plans, Express Scripts

and Optum have argued, because the negotiations are generally done together.

Judge Kumar asked Cooper if "the federal agencies dictate how the PBMs conduct the negotiations with
manufacturers on nonfederal and federal plans," and if the federal agencies directed whether the negotiations

should be done separately or together.
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Cooper said the federal government would "expect" the PBMs to negotiate on behalf of all their clients.

"The reason they happen together is because by going through a PBM, you're able to bring together the
negotiating power of all the plans," Cooper said. "What the federal government wants when it comes to a
PBM is we want you to use your leverage on behalf of your entire book of business to negotiate the lowest

rates possible."

Cooper added that the federal officer removal statute as amended in 2011 says claims must "relate to"

actions undertaken at the direction of the federal government, which is "extremely broad" language.

Because PBMs create standard formularies that they offer as a menu of options to both federal and state
clients, Michigan's claims targeting how PBMs developed those formularies necessarily relate to the

organizations' government work, the PBMs argued.

The state has alleged that PBMs helped boost sales by giving opioids favorable placement on drug
formularies, and discouraged the adoption of controls that could have mitigated overprescribing or diversion

to the illegal market.

In some cases, the drugmakers allegedly offered PBMs rebates if plans adopted formularies that did not have

utilization management tools for opioids, stricter controls on dispensing the drugs, Michigan has alleged.

Judge Kumar asked Michigan about the PBMs' argument that the state's case about the companies' effect on
the illegal market for reselling prescription opioids necessarily implicates federal work, because some of the

drugs diverted to that market come from federal plan participants.

Majestro replied that Michigan doesn't have to distinguish between the impact of federal opioid prescriptions
and private health plans in order to prove its case. To show the PBMs are liable, the state only has to show
that the nonfederal plans contributed enough pills to the secondary market to meet the causation standard of

being a substantial factor in fueling illegal sales, Majestro said.

The U.S. Supreme Court is considering a case about the federal officer removal statute next term: Chevron
USA Incorporated, et al., Petitioners v. Plaquemines Parish, Louisiana, et al., which deals with how much
direction from a federal officer is needed to satisfy the federal officer removal standard. The PBMs suggested

Judge Kumar could wait for the ruling if she wanted the court's guidance.

"We think we've satisfied the test, but if Your Honor believes that the Supreme Court may impact what Your

Honor is going to rule, you could stay until the Supreme Court resolves those issues," Cooper said.

Judge Kumar took the arguments under advisement and said she would issue a written opinion.

The state is represented by Matthew L. Walker and Scott A. Mertens of the Michigan Department of Attorney
General, Anthony J. Majestro of Powell & Majestro PLLC and Mark P. Pifko of Baron & Budd PC.


https://www.law360.com/articles/2353666

Express Scripts is represented by Jonathan G. Cooper of Quinn Emanuel Urquhart & Sullivan LLP and John F.

Rhoades, Mark J. Makoski, Monique S. Eubanks and Michelle L. Mayfield of Dykema Gossett PLLC.

OptumRx Inc. is represented by Irina N. Kashcheyeva and Ki Lee Kilgore of Foley & Lardner LLP and Brian D.
Boone and Caitlin Van Hoy of Alston & Bird LLP.

The case is Attorney General of the State of Michigan v. Evernorth Health Inc. et al., case number 4:24-cv-

13185, in the U.S. District Court for the Eastern District of Michigan.

--Editing by Alanna Weissman.
For a reprint of this article, please contact reprints@law360.com.
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